DECISION APPROVING SETTLEMENT
AND DISMISSING NOTICES OF CONTEST

Before:   Judge Steffey

Counsel for both the Secretary of Labor and Westmoreland
Coal Company (WCC) filed on April 20, 1984, in the above-
entitled proceeding a motion for approval of settlement and
for dismissal of the notices of contest.  Under the parties'
settlement agreement, WCC has agreed to pay reduced civil pen-
alties totaling $38,000 instead of the civil penalties totaling
$55,040 proposed by MSHA.

In orders issued in this proceeding on May 4, 1983, and
August 2, 1983, I consolidated the civil penalty issues raised
in Docket Nos. WEVA 83-73 and WEVA 83-143 with the issues
raised in the notices of contest which seek review of 13 with-
drawal orders issued on July 15, 1982, under the unwarrantable-
failure provisions of section 104(d) of the Federal Mine Safety
and Health Act of 1977.  The aforesaid order of May 4 also
granted in part motions for summary decision filed by WCC and,
in doing so, vacated all 13 of the withdrawal orders as having
been issued in error under section 104(d) of the Act.  The
order of May 4 held, however, that the violations alleged by
MSHA in the 13 orders survived vacation of the orders so that
the 13 violations would have to be considered on their merits
in the civil penalty gases (Island Creek Coal Co. , 2 PMSHRC 279
(1980), and Van Mulvehill Coal Co., Inc., 2 FMSHRC 283 (1980)).
The parties' settlement agreement renders moot the issues
raised in the notices of contest and makes it appropriate for
me to grant the motion for dismissal of the notices of contest,
as hereinafter ordered.

Section 110(i) of the Act lists six criteria which are
required to be considered in determining civil penalties.  The
proposed assessment sheet in the official file in Docket No.
WEVA 83-143 shows that WCC produces about 5,866,000 tons on an
annual basis which supports a finding that WCC is a large op-
erator.  Consequently, to the extent that civil penalties are
based on the criterion of the size of the operator's business,
the penalties should be in an upper range of magnitude.

There is no information in the official file or in the mo-
tion for approval of settlement pertaining to the operator's
financial condition.  The Commission held in Sellersburg Stone
Co., 5 FMSHRC 287 (1983), that if an operator supplies no facts
regarding its financial condition, a judge may find that an
operator is able to pay civil penalties.  In the absence of any
facts to support a contrary conclusion, I find that WCC's abil-
ity to continue in business will not be adversely affected by
the payment of civil penalties.  Therefore, no civil penalties
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